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ABSTRACT

The problem of current criminal procedural legislation improvement still retains a high degree
of urgency. And one of the promising trends of such a development is the clarification of
contractual regulation place and content in the field of criminal justice and, accordingly, the
optimization of its parameters, which acquires a special significance in the context of a number
of negative criminal trends development in Russian Federation, forming the prerequisites for
their localization and overcoming. The specificity of a current criminal situation and the
alarming forecasts of its development predetermine the activity of society and the state in search
of optimal ways to increase the efficiency of criminal proceedings, also by improving the norms
that support the existence and the actual content of contractual relations in criminal proceedings.
Negative trends in crime and the declining of clear-up rate reveal that traditional, established
legal institutions aimed at the elimination of the criminal-legal conflict between the state and
the person who committed the crime, as well as its causes, can not always be applied effectively
and require qualitatively different approaches to solve this problem, the introduction of new
procedures to stop the expansion of crime.

KEYWORDS: criminal justice, contractual regulation, criminal process party, prosecution,
defense simplified procedure.
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RESUMEN
El problema de la mejora de la legislacion procesal penal actual ain conserva un alto grado de
urgencia. Y una de las tendencias prometedoras de tal desarrollo es la aclaracién del lugar y el
contenido de la regulacién contractual en el campo de la justicia penal y, en consecuencia, la
optimizacién de sus pardmetros, que adquiere un significado especial en el contexto de una serie
de tendencias criminales negativas. desarrollo en la Federacion de Rusia, formando los requisitos
previos para su localizacién y superacion. La especificidad de una situacién criminal actual y los
prondsticos alarmantes de su desarrollo predeterminan la actividad de la sociedad y el estado en
busca de formas éptimas de aumentar la eficiencia de los procedimientos penales, también al
mejorar las normas que respaldan la existencia y el contenido real de los contratos. Relaciones en
el proceso penal. Las tendencias negativas en el delito yla disminucién de la tasa de compensacion
revelan que las instituciones legales tradicionales establecidas para eliminar el conflicto criminal-
legal entre el estado y la persona que cometié el delito, asi como sus causas, no siempre pueden
ser aplicados de manera efectiva y requieren enfoques cualitativamente diferentes para resolver
este problema, la introduccién de nuevos procedimientos para detener la expansion del crimen.

PALABRAS CLAVE: justicia penal, regulacién contractual, proceso penal, procesamiento,
procedimiento simplificado de defensa.
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INTRODUCTION

One of the promising trends in the deve-
lopment of the criminal process in modern
Russia is that the so-called punitive nature of
justice is gradually giving way to restorative
justice, which presupposes the use of such
methods for criminal proceeding appoint-
ment implementation, which are based on the
results of the procedures coordinating the po-
sitions of the prosecution and defense parties
in the framework of mutually beneficial con-
tractual relations, the expediency of the use of
which in the doctrine of the criminal process
are actively disputed still (Matkina, 2010).

One can not but agree with the opinion that
the state also uses known methods of contract
freedom restriction for a certain type of legal
regulation - permissive or generally permissi-
ve in the sphere of criminal proceedings. And
in this regard, their establishment (restric-
tions) depends on the specifics of regulated
social relations, including the prevalence of
private or public interests in them (Bakulina,
2017).

A variety of options for contractual regu-
lation in the field of this type of proceedings
makes its contribution to the achievement
of criminal justice objectives, as provided by
the legislator, starting with those that may
be concluded prior to the initiation of crimi-
nal proceedings in the context of operatio-
nal-search legal relations (for example, Part
3, Article 15 of the Federal Law “On opera-
tional-search activity”), ending with those
that are already in the stages of a criminal
case preliminary investigation and a trial (in
particular, see Chapters 40, 40.1 of Criminal
Procedure Code). A special place among the
contracts in the sphere of criminal justice is
occupied by those that the prosecution and
the defense party conclude with each other.

According to the data of the Judicial De-
partment under the Supreme Court of Rus-

sian Federation, a special order of the trial
at the consent of the accused with the char-
ge brought against him was used in 594,243
criminal cases (2017), during the conclusion
of the pre-trial cooperation agreement it was
used in 4,391 criminal cases.

A wide application of these procedures in
the Republic of Tatarstan is confirmed by the
following statistical data. In 2017, a special
trial procedure was applied in 7,260 criminal
cases at the consent of the accused one with
the charges brought against him and in 26
criminal cases at the conclusion of a pre-trial
cooperation agreement.

The analysis of contractual regulation ex-
perience in RF criminal procedure allows us
to formulate a rather ambiguous assessment:
on the one hand, the need and the possibility
of its most active application at the pre-trial
and judicial stage of criminal proceedings in
the cases provided by law, on the other, they
are concerned that some positions in the con-
tractual relations between the parties of the
criminal proceedings are not regulated in a
precise, detailed and sequential manner that
may carry the risk of goal achievement failure
in full stipulated by the legislator in the sphe-
re of participant legitimate rights and inte-
rests protection in criminal proceedings.

All mentioned above directly causes the
need to intensify the search for solutions
adequate to the present-day challenges in the
field of contractual regulation improvement
in criminal proceedings, based on an analysis
of existing domestic practice, as well as on the
use of positive foreign experience in this area.

METHODS

The methodological basis of our research
was, first of all, represented by the basic dia-
lectical method of social and legal phenome-
non cognition in the field under considera-
tion, the methods of analysis, questioning,
and the comparative legal method. Also, the
statistical method was widely used during the
research, which allowed to reveal the dyna-
mics and the prevalence of contractual regu-
lation application in the criminal process.

One of the important means of legal pheno-
menon study is the comparative legal method.
In particular, our study of contractual regu-
lation in criminal proceedings showed that,
despite the recently published very interesting
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monographic studies of domestic authors
(Abshilava, 2012; Matkina, 2012; Baev, 2013),
the need to analyze foreign experience in this
area remains relevant for its use in Russian
Federation, which predetermined our interest
to a wide range of foreign studies in this field.
Among them are the works of such scientists
as Albert W. Alschuler, Stephanos Bibas, An-
drew Manuel Crespo, Tarika Daftary-Kapur,
Brandon L. Garrett, Richard L. Lippke , Boaz
Sangero and others (Alschuler, 2018; Bibas,
2016; Crespo, 2018; Daftary-Kapur and Zot-
toli, 2014; Garrett, 2016; Lippke, 2018; San-
gero, 2018).

The key method in our study was the me-
thod of judicial-investigative and prosecuto-
rial-supervisory practice analysis on issues
of contractual regulation in criminal proce-
edings (the statistical data of the Supreme
Court and the Prosecutor’s Office of RT

RESULTS AND DISCUSSION

A. The contractual regulation between the
prosecution and the defense is recognized in
Russia as an acceptable instrument to resol-
ve a criminal-legal conflict between a state
and a person who has committed a criminal
act, the application success of which depends
largely on consistent and detailed level of its
regulation by a legislator.

In this regard, it seems logical to supple-
ment Article 5 of RF CPC with the paragraph
containing a clear definition of the agreement
between the prosecution and the defense par-

ty.

The contract in criminal proceedings pre-
supposes the existence of a certain agreement,
its record in the form and the procedure es-
tablished by a legislator between the partici-
pants of criminal proceedings. Accordingly,
the thing is about an agreement between the
prosecution and the defense in the case we
consider. In this version of the contract, the-
re is a combination of public and provisional
origins of criminal proceedings as the reflec-
tion of the mandatory nature of criminal pro-
secution for each case of its initiation on legal
grounds, as well as the record of the party
possibility agreeing on the process of certain
parameters of criminal prosecution support
within the limits and the procedures establi-
shed by law.

RF CPC provides for the following types of
domestic criminal proceedings contractual
regulation between the prosecution and the
defense: 1) a special procedure for taking a
court decision at the consent of an accused
one with the charge against him; 2) a pre-trial
cooperation agreement; 3) the reconciliation
of the parties.

In our opinion, the most demanded and re-
latively regulated among the abovementioned
variants of contractual regulation in criminal
proceedings is a special procedure of a trial at
the consent of an accused one with the char-
ges brought against him, the introduction of
which represented a fundamentally new, pre-
viously not typical trend of criminal proce-
dural legislation of Russia development in the
direction of dispositive principles and conci-
liation procedures expansion in the form of
mutually beneficial contractual relations.

A special order of a trial is an agreement
between the accused one and the prosecution
on the establishment, modification and ter-
mination of the criminal procedural rights
and obligations set out in the Ch. 40 of CPC.
The agreement on a special trial procedure is
considered as concluded if a criminal proce-
dural agreement has been reached between
the parties in the form prescribed by law on
all the essential conditions of the contract, as
set forth in Ch. 40 of CPC.

In other words, the special order of the trial
is one of the forms of contractual regulation
per se in the framework of criminal proce-
edings, which is based on the contract that
consolidates the procedural positions of pro-
secution and defense parties, who have made
mutually acceptable concessions in the fra-
mework of mutually acceptable conditions.

Another option of contractual regulation in
domestic criminal proceedings is a pre-trial
cooperation agreement, the content of which
is the performance of voluntary obligations by
a suspect (an accused one), on the one hand,
and the actions of a prosecutor recorded in
the criminal procedure law, as well as their
rights and obligations, on the other. Such a
contract is a mutual agreement between the
prosecution and the defense party, which pre-
supposes the possibility of coordinating the
terms of the accused (the suspect) criminal
responsibility, depending on his actions after
the initiation of a criminal case or a charge.
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The cooperation of the suspect, the accu-
sed one, based on the pre-trial agreement, is
of a continuing nature and is also being im-
plemented at the judicial stages of the crimi-
nal process.

Thus, the contractual nature of the pre-ju-
dicial cooperation agreement is expressed in
the fact that the parties enter into an agree-
ment on certain conditions with the aim to
generate legal mutually beneficial consequen-
ces, providing a reasonable balance of public
and private principles in the sphere of crimi-
nal procedural relations.

The resulting relations of cooperation be-
tween the state on behalf of the bodies con-
ducting criminal proceedings and the ac-
cused one (the suspect), which are mutually
beneficial for them per se, must have clearly
defined boundaries, the violation of which is
unacceptable from the point of view of obser-
vance of rights and freedoms of the process
participants, the provision of a qualitative in-
vestigation of a crime and a fair judicial deci-
sion (Verin et al, 2016).

The contractual regulation in criminal pro-
ceedings presupposes the regulation of not
only the content of the contract between the
prosecution and the defense, but also a special
procedure to achieve an acceptable consisten-
cy of the prosecution and the defense party,
which is usually called a conciliation proce-
dure. This procedure allows the parties to
achieve the permitted and desirable compro-
mise for them within the limits established by
law.

B. Given that there are several options for
contracts between the defense and the prose-
cution in domestic criminal proceedings and
it is likely that its new varieties will appear
in the foreseeable future, it is advisable to
introduce an independent chapter “General
provisions of contractual regulation in crimi-
nal proceedings between the defense and the
prosecution party” for RF CPC, in which it is
reasonable to reflect the most basic characte-
ristics of such contracts.

One of the most important parts of the
chapter should be the general conditions for
the conclusion, suspension, renewal and ter-
mination of the contract between the defense
and the prosecution party in criminal pro-
ceedings. The general conditions of such a

contract should include all those procedural
rules that should help to maintain an accep-
table balance of interests for prosecution and
defense party within the limits established by
the criminal procedure law. In particular, one
should include the following to such ones: 1)
the grounds for the conclusion, suspension,
renewal and termination of a contract; 2) the
form of a contract; 3) the responsibility of the
parties for contract violation; 4) the duration
of the contract.

C. An important place among the general
conditions should be occupied by the deter-
mination of the grounds for a contract con-
clusion, suspension, renewal and termination
between prosecution and defense parties. In
fact, the grounds for a contract conclusion
fix the permissible limits of the contract me-
chanism implementation in Russian criminal
justice system. The public danger of a crimi-
nal act should be attributed to such grounds
first of all. In our opinion, the category of a
committed crime should stipulate the form of
the contract concluded between prosecution
and defense party, as well as its specific condi-
tions that make up its content. It is necessary
to refer the situations fixed at the legislative
level, under which one or another party of the
process can initiate conclusion, suspension,
renewal and termination of the cooperation
agreement, to equally significant grounds.

D. An important general condition should
be the mandatory written form of the agree-
ment, which, from the point of view of parti-
cipant right and legitimate interest provision
for the process participants, is preferable than
the set of procedural actions and decisions on
certain varieties of the contract under consi-
deration fixed in the criminal procedural law
(see chapter 40 of RF CPC). It seems that the
set of rights and duties of each party, fixed in
an independent procedural document, will
reduce the risks of misunderstanding or the
abuse of procedural rights in the framework
of contractual procedures, both on the part
of prosecution and on the part of defense.
The written form of the contract must also
contain the information on the date, the pla-
ce of its drawing up, the official concluding
the procedural agreement, the personal data
of the accused one (the suspect), the criminal
offense committed by him, other circumstan-
ces that are to be proved by a criminal case,
the actions that the accused (the suspect) is
obliged to commit after the contract conclu-
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sion, the consequences of the contract con-
clusion provided by RF CPC, etc.

E. A special place among the general condi-
tions for the conclusion, suspension, renewal
and termination of an agreement between
the defense and the prosecution in criminal
proceedings should be the position on the
responsibility of the parties for the failure to
comply with its terms. The responsibility for
a contract breach must be clearly defined for
both the prosecution and the defense. It is
necessary to remember the specifics of such
contracts in criminal proceedings, which
is expressed in the fact that the logic of the
adversarial process is not always maintained
during their conclusion, since the prosecu-
tion has more power than the defense, which
makes the position of the latter more vulnera-
ble in the cases of controversial situations. In
this regard, it seems that RF CPC should state
more clearly the obligations of the authorities
- the prosecution participants, who can and
should become the subject of the concluded
contract, and in case of their non-fulfillment
- the basis for their legal responsibility. The
procedural order of bringing the prosecution
- defense agreement violators to responsibili-
ty deserves a more detailed regulation by the
legislator.

F. In general terms, in our opinion, it is ex-
pedient to determine the procedural terms
for position coordination by the parties to the
criminal process (conciliation proceedings)
and the procedural terms of the agreement it-
self between the prosecution and the defense.
At the conclusion of the contract, each of the
parties must have a perfectly accurate idea
of such an agreement operation duration, as
well as of a liability for such term violation. In
our opinion, this rule, having created the cer-
tainty concerning the stages of the criminal
process to which are covered by the contract
between prosecution and defense parties, will
also allow to protect more the rights and the
legitimate interests of participants in crimi-
nal proceedings.

CONCLUSIONS

A. The success of the further application of
contractual regulation between the prosecu-
tion and the defense in Russia depends to a
large extent on the consistently and detailed
level of its regulation in current legislation. In
this regard, it is advisable to supplement the

Article 5 of RF CPC with the definition of a
contract (an agreement) between the prose-
cution and the defense.

B. It makes sense to introduce an inde-
pendent chapter “General provisions of con-
tractual regulation in criminal proceedings
between the defense and the prosecution”
in RF CPC, which will reflect the basic cha-
racteristics of all varieties of such contracts.
A key component of the said chapter should
be the general conditions for the conclusion,
suspension, renewal and termination of an
agreement between the defense party and the
prosecution in criminal proceedings, among
which it is appropriate to include procedural
rules conducive to maintain an acceptable
charge for the party and protect the balance
of their interests in established criminal-pro-
cedural law (the grounds for contract conclu-
sion, suspension, resume and termination,
the form of the contract, the responsibility of
the parties for the contract violation, the con-
tract duration).

C. The basis for an agreement conclusion
between the prosecution and the defense de-
termines the permissible limits of the of the
contract mechanism introduction in Russian
criminal justice system. Among these, the fo-
llowing should be mentioned, first of all: 1)
the public danger of a committed criminal
act that predetermines the contract form be-
tween prosecution and defense, as well as its
specific conditions that make up its content;
2) the determination of procedural situations
in which one or another party of the process
may initiate the conclusion, the suspension,
the renewal and the termination of the coo-
peration agreement.

D. An important general condition should
be the mandatory written form of the con-
tract, designed to protect the rights and le-
gitimate interests of participants in criminal
proceedings. The set of rights and obligations
of each party, fixed in an independent pro-
cedural document, significantly reduces the
risks of misunderstanding or abuse with pro-
cedural rights within the framework of con-
tractual procedures.

E. The general condition for the conclusion,
suspension, renewal and termination of an
agreement between the parties of defense and
prosecution is the record of the position on
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the responsibility of the parties for non-com-
pliance with its terms.

F. One of the general conditions should be
the procedural terms for the position coordi-
nation by the parties to the criminal process
(conciliation proceedings) and the procedural
terms of the agreement between the prosecu-
tion and the defense.

SUMMARY
Thus, the imperfection of the current legal

norms in modern Russia, which fix the me-
chanism of contractual regulation in crimi-

nal proceedings, undoubtedly implies their
rethinking, update and systematization on a
new basis in accordance with the real and po-
tential needs of law enforcement practice.
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