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RESUMEN

ABSTRACT

El documento considera el problema de entender el proceso legal. La legislación procesal moderna 
es analizada por la existencia de una definición de proceso legal. Se destacó la complejidad y 
multifacetismo de la manifestación del proceso legal. Los autores analizaron el estado actual del 
problema al determinar la esencia del proceso legal. Se han estudiado los trabajos científicos de 
científicos rusos y extranjeros dedicados al estudio de la naturaleza del proceso legal. Se señalan 
los enfoques científicos tradicionales (estrechos) y universales (amplios) para comprender el 
objeto de la investigación. Se realiza el análisis de las características del proceso legal identificadas 
en la ciencia jurídica. El documento toma en cuenta los logros científicos legales y las 
peculiaridades de la actividad procesal y legal, sobre la base de los cuales los autores actualizaron 
la idea del proceso legal moderno. Como resultado del trabajo, se identifican las principales 
características del proceso legal y se determina su esencia. La esencia del proceso legal se presenta 
como un sistema de características básicas que le dan una certeza cualitativa. Se realizó un 
estudio de este problema para establecer un enfoque unificado para comprender el proceso legal 
que garantiza la ambigüedad y la certeza del concepto utilizado. Es necesario introducir en la 
legislación procesal su definición oficial con el fin de eliminar en la actividad práctica la confusión 
del proceso legal con los fenómenos relacionados con la realidad legal: un proceso jurisdiccional, 
un proceso judicial y procedimientos legales.

PaLabraS CLavE: proceso legal, proceso jurisdiccional, proceso judicial, procedimientos 
legales, derecho procesal
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The paper considers the problem of understanding the legal process. The modern procedural 
legislation is analyzed for the existence of a legal process definition. The complexity and 
multifacetedness of the legal process manifestation was noted. The authors analyzed the current 
state of the problem on determining the essence of the legal process. The scientific works of 
russian and foreign scientists devoted to the study of the nature of the legal process have been 
studied. Traditional (narrow) and universal (wide) scientific approaches to understanding the 
object of research are noted. The analysis of the legal process features identified in the legal 
science is carried out. The paper takes into account the legal science achievements and the 
peculiarities of the procedural and legal activity, on the basis of which the authors updated the 
idea of the modern legal process. as a result of the work, the main features of the legal process 
are identified, and its essence is determined. The essence of the legal process is presented as a 
system of basic features that give it a qualitative certainty. a study of this problem was conducted 
to establish a unified approach to understanding the legal process that ensures the unambiguity 
and certainty of the concept used. It is necessary to introduce into the procedural legislation its 
official definition with a view to eliminating in the practical activity the confusion of the legal 
process with related phenomena of legal reality: a jurisdictional process, a judicial process, and 
legal proceedings. 

KEywordS: legal process, jurisdictional process, judicial process, legal proceedings, procedural 
law.
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The urgency of studying this discussion 
problem is due to some issues arising in the 
theory of law and in practical activity. First, 
scientists have proposed many definitions of 
the legal process, which can be divided into 
two scientific approaches: traditional (na-
rrow) and unified (broad). This allows us to 
say that in the legal science the idea of the es-
sence of the legal process is ambiguous. Se-
condly, in the russian legislation there is no 
definition of a legal process and other related 
concepts, such as a jurisdictional process, a 
judicial process. Thirdly, there is no certainty 
about the relationship between a legal process 
and a jurisdictional process. Fourth, in legal 
science, signs of a procedural form are indica-
ted as signs of a legal process, which leads to 
a misunderstanding of the essence of the legal 
process, to an incorrect identification of the 
legal process with a procedural form.

In modern russia, the problem of determi-
ning the legal process is actualized in con-
ditions of purposeful activity of the state to 
reform the procedural legislation. Currently, 
work is under way to unify the provisions of 
the Civil Procedure Code of the russian Fede-
ration and the arbitration Procedure Code of 
the russian Federation, a draft of the Unified 
Code of Criminal Procedure has been drafted 
and the issue of the probability and necessity 
of its adoption is being discussed. In 2015, a 
new procedural law, the Code of administra-
tive Proceedings of the russian Federation, 
was accepted and enacted. Procedural refor-
ms directly affect the understanding of the 
legal process.

based on the foregoing, it can be concluded 
that the problem of the legal process is rele-
vant and needs scientific development.

The legal process, its features and essence 
were investigated by the authors on the ba-
sis of philosophical approaches (dialectical 
materialism, logical positivism, critical ratio-
nalism, etc.), general scientific (analysis and 
synthesis, induction, generalization, systemic 
analysis, abstraction, observation, descrip-
tion, comparison) and specific scientific me-
thods of cognition (specifically sociological 
method, formal legal, legal interpretation me-
thod). as a result of the application of a set 
of scientific methods, a systematic knowledge 
of the essence of the legal process has been 
obtained.

Understanding the legal process is one of 
the debatable problems of modern law theory. 
This phenomenon of legal reality due to its le-
gal nature and features is characterized by the 
complexity and multifaceted manifestation.

In the russian legislation there is no defini-
tion of legal process. In some procedural acts 
the term “process” is used, but the definition 
itself is unavailable.

In the Criminal Procedure Code of the rus-
sian Federation (hereinafter referred to as 
“CPC”) this word is extremely rare, the terms 
“legal proceedings” or “ court proceedings “ 
are most often used. according to article 5 
of the Code of Criminal Procedure, criminal 
proceedings are understood as pre-trial and 
judicial proceedings in a criminal case (para-
graph 56), and court proceedings as a judicial 
sitting of the courts of the first, second, cas-
sation and supervisory instances (paragraph 
51), and a judicial sitting - the procedural 
form of the administration of justice in pre-
trial and judicial proceedings in a criminal 
case (article50) (The Code of Criminal Pro-
cedure of the russian Federation, 2001).

The term “process” is used in the Civil 
Procedure Code of the russian Federation 
(hereinafter referred to as CCP), the arbitra-
tion Procedure Code of the russian Federa-
tion (hereinafter referred to as aPC) and the 
administrative Legal Proceedings Code of 
the russian Federation (hereinafter referred 
to as aLPC) frequently along with the terms 
“judicial proceedings”, “judicial examination” 
(The Civil Procedure Code of the russian Fe-
deration, 2002). The meanings of the noted 
concepts are not defined in the CCP, the aIC 
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and the aLPC, this is a gap in the relevant 
procedural laws. The analogy of the law is a 
way of eliminating this legislative gap. In ac-
cordance with Part 3, article 11 of the Civil 
Procedure Code, Part 5, article 3 of the ar-
bitration Procedure Code, Part 4, article 2 
the administrative Legal Proceedings Code, 
in the absence of a rule of procedural law 
governing relations arising in the course of 
legal proceedings, the court applies the rule 
governing similar relations. accordingly, the 
interpretation of the meaning of the concepts 
used can refer to the norms of criminal pro-
cedure law.

The question of how the legal process is co-
rrelated with legal proceedings and judicial 
proceedings is ambiguous. Speaking of legal 
proceedings or judicial proceedings, the sub-
ject often is only the activity of the court to 
review and resolve a legal matter, whereas the 
process is the most general category having a 
relationship in general to both the activities 
of a court and other participants established 
by the procedural law.

It is necessary to pay attention to the le-
gislative definition of the budgetary process, 
contained in article 6 of the budget Code of 
the russian Federation. For the first time, 
the legislator goes beyond the traditional 
approach to the definition of the legal pro-
cess significantly expanding its scope. Thus, 
the budgetary process is understood as “the 
activities of state authorities, local self-go-
vernment bodies and other participants in 
the budgetary process for drawing up and 
reviewing draft budgets, approval and exe-
cution of budgets, control over their imple-
mentation, budget accounting, drawing up, 
external verification, review and approval of 
budgetary reporting” (budget Code of the 
russian Federation, 1998). Consequently, 
the budgeting process includes law-making, 
control, accounting and reporting activities 
of the relevant subjects of the budget process.

In this connection, one should pay atten-
tion to the theoretical views of legal scholars 
on the problem of signs and the essence of the 
legal process. There are several aspects of de-
fining the characteristics and understanding 
the essence of the legal process. In domestic 
jurisprudence, from the point of view of vo-
lume and content, there are two approaches 
to the legal process: traditional (narrow) and 
unified (wide). according to the first, the le-

gal process is considered only as a jurisdic-
tional activity (legal proceedings) (Savitsky, 
1983; abramov, 1952; Strogovich, 1968; vas-
siliev, 1976; bonner1978; alekseev, 1981). ac-
cording to the second, the legal process is de-
fined as the totality of all forms of activity of 
state bodies (Salishcheva, 1964; Gorshenev, 
1983; Sorokin, 1972; Soldatova, 2014; Lukya-
nova, 2003).

It is also necessary to consider the presen-
tation of foreign scientists about the legal 
process. First, you need to refer to Engli-
sh-russian dictionaries to establish the co-
rrect context for this term. In the dictionary 
“process” from russian to English, it is trans-
lated as process, in legal meaning - trial, le-
gal action, legal proceedings, lawsuit (oxford 
russian dictionary, 2007). In another dictio-
nary, “legal action” or “legal proceedings” is 
literally translated as an activity for the appli-
cation of the legal system for resolving diffe-
rences (oxford advanced Learner’s dictio-
nary of Current English, 2005). The process 
is also seen as a trial (Shorter oxford English 
dictionary, 2007). The dictionaries mainly 
reflect a narrow approach to the interpreta-
tion of the legal process; the law-making pro-
cess is overlooked.

Now we should pay attention to the re-
search of foreign scientists on the understan-
ding of the legal process, among which a spe-
cial place is occupied by the scientific works 
of N. Fridd, M.a. barrister, J.N. adams, r. 
brownsword and others. (Fridd, 2000; adams 
and brownsword, 2006; Joan and Morris, 
1996; damaska, 1991). In the foreign legal 
science, the general theoretical aspect of the 
legal process has not been studied, in most 
cases, scientists consider individual aspects 
of this legal phenomenon. Foreign legal pro-
cess is analyzed only through the prism of 
criminal, civil or administrative proceedings. 
along with the legal process, the term “legis-
lative process” [see: 24, 25, etc.] is used, at the 
same time foreign scientists do not consider 
the legislative process as a kind of legal pro-
cess (Cox and McCubbins, 2005; Constantin, 
2008). Consequently, foreign legal science ad-
heres to the traditional approach to unders-
tanding the legal process.

In contrast to foreign science, in the rus-
sian jurisprudence in the 60’s of XX century 
there was an expansion of the legal process 
concept. Thus, in the russian science, the ad-
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ministrative process they began to mark the 
administrative process as a type of legal pro-
cess and as the activity of state bodies in the 
examination of administrative cases, as well 
as on the application of measures of adminis-
trative coercion. In the future, the process of 
building a law (lawmaking) began to be inclu-
ded in the content of the legal process.

In the russian theory of law, special atten-
tion is paid to identifying and characterizing 
the features of the legal process. Let us consi-
der a number of scientific views on this issue.

defining the legal process as a complex sys-
tem of organically interconnected legal forms 
of activity of the authorized bodies of the sta-
te, officials and interested in the resolution 
of various legal cases of other subjects of law, 
v.M. Gorshenev distinguished their following 
features:

- characterized by purposefulness;

- expressed in the performance of transac-
tions with the rules of law in connection with 
the resolution of certain legal matters;

- carried out by authorized bodies of the sta-
te and officials in favor of interested subjects 
of law;

- result of the activity is consolidated in the 
relevant legal acts;

- regulated by procedural rules of procedu-
re;

- provided by appropriate methods of legal 
technology (Gorshenev, 1983).

based on this definition, we can distinguish 
such features of the legal process as complex, 
systematic, and organic interconnectedness.

In addition to those that are designated by 
v.M. Gorshenev, there are other features in 
the legal literature:

- existence of a state-power subject, the le-
gal nature of the process, the legal effective-
ness of the process, and the dynamic nature 
(Sorokin, 1972; Soldatova, 2014);

- staginess of any type of legal process;

- consciousness (bakhrakh, 2008);

- legal process is considered as an activity 
consisting in the exercise of power by sub-
jects of public authority (Soldatova, 2014; 
bakhrakh, 2008);

- existence of law enforcement cycles or 
procedural proceedings ;

- availability of a procedural form, that is, 
the activity is regulated in detail by legal nor-
ms (Soldatova, 2014);

- legal process is seen as an activity that cau-
ses an objective need for procedural (Makhi-
na, 1999).

Unlike other scientists, I.S. Kuksin believes 
that a legal process is the activity of any sub-
ject, and not only a specially authorized per-
son with rights and duties. Thus, it expands 
the scope of the notion of a legal process. The 
scientist additionally points out the following 
features:

- existence of an independent object of acti-
vity, in the capacity of which there is a dispute 
about the law, protection of the interest, bene-
fit protected by law;

- availability of a legal procedure within the 
process;

- complex nature of the legal process, ex-
pressed in the unification of uniform in es-
sence and different in its purpose legal forms: 
judicial and extrajudicial processes (Kuksin, 
2008).

a review of scientific research gives grounds 
to suggest that a legal process is a multidi-
mensional phenomenon. representation of 
scientists about this phenomenon is subjec-
tive, that is why in jurisprudence there are a 
lot of its definitions and different fearures are 
singled out.

The essence of any object, including a legal 
process, is a system of attributes that give it a 
qualitative certainty. Let’s highlight the main 
features inherent to the legal process:

1. any legal process is primarily a hu-
man activity; activity of subjects, participants 
of this or that type of legal process; activities 
carried out in time and space.
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2. a legal process is a legal (procedural 
and legal) activity. all actions within the fra-
mework of the legal process must be carried 
out, and decisions must be made in the order 
and according to the rules established in the 
relevant norms of procedural law.

3. Legal process is a legal (juridicial) ac-
tivity of a circle of subjects (participants of 
the process) strictly defined by the legislator 
in the current regulatory legal acts.

4. a legal process is a staged and struc-
tured activity. The stage of the legal process 
are understood as “relatively independent, 
but at the same time consistently interrela-
ted stages of procedural activity, forming this 
or that type of legal process in their systemic 
unity “ (Stepanenko and Soldatova, 2017).

5. a legal process is a legal activity ai-
med at certain goals. as such, they are either 
the creation of legal norms (law-making pro-
cess) or the provision of the implementation 
of already existing norms of substantive law 
(the right-realization process) (Chulyukin 
and Sevostyanov, 2011).

Thus, a legal process is a strictly legal (pro-
cedural and legal) activity of the entities spe-
cified in the law to create legal norms or to 
ensure the implementation of existing stan-
dards of substantive law.

Summarizing the above, it should be noted 
that a legal process is a general legal category 
which requires further scientific understan-
ding and theoretical development. Studies of 
the problems on the legal process have been 
carried out repeatedly, including both from 
the standpoint of a general theory of law, and 
in the context of sectoral procedural and legal 
regulation. In this paper, the idea of the featu-
res and essence of the legal process is updated 
taking into account the achievements of the 
legal science and on the basis of analysis of 
procedural legislation and modern practice. 
Thus, it contributes to the purposeful impro-
vement, the integrated solution of problema-
tic situations in practice (abuse of procedural 
rights, non-observance of procedural terms, 
legal errors, red tapes, gaps in the law, etc.), 
and the development of optimal means and 
methods of legal regulation.

The work is carried out according to the 
russian Government Program of Competiti-
ve Growth of Kazan Federal University.
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